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OJMEPABADDE KA3HE 3A 
KPHBUYOHA JEJIA Y CTHUOAJY 


Castcemax: TIpouec ofMepaBatba Ka3He Tospa3syMeBa HHAMBUAyalM3salHjy 
OWHOCHO IIpHiarohaBatee BpcTe H Mepe Ka3He€ KPHBHYHOM Jey HM HeroBoM 
yuuHuouy. Ha Taj HayHH ce HajOoJbe ocTBapyje CBpXa KPHBHYHOr IpaBa Koja ce 
cacTOjH y MOcIeqHO] OOpaHu ApyuiTBa OF KpuMuHamutTeta. UntaB mpouec Bohewa 
IIpeTKpHBHYHOr WH KPHBMYHOr MOCTyMIKa HMa 3a KpajIbH UWJb OAMepaBakbe Ka3He 
OKPHBJbeHOM JIMUy. Haase, mpollexypa u3BplleHa Ka3He ce 3aCHHBa Ha HeHOM 
IIpeTXOJHOM OJ[MepaBalby HW UpwiarohaBawy JM4HOCTH Ocyhenor sua. OTyza cyy- 
cKa IIpakca oOvslyje IpHMepuMa y KOjMMa je HeayleKBaTHO OJ{MepeHa Ka3Ha JOBea 
y UMTame CaM KpHBHYHH TocTynak H OfOpamOeny PyHKUM]y KpHBuYHOr papa y 
apyutpy. urate ogMepaBalba Ka3He Y CAaBPeMCHOM KPHBHYHOM TpaBy peLlleHo je 
y cKlaqy ca caBpeMeHuM KpeTaluMa Ha MOApyyjy KaxkwaBalba yaMHalla Kpu- 
BHYHHX Jea. 3aTO MOHKEMO pa3zIHKOBaTH peOBHO OJ{MepaBalbe Ka3He Koje Mozpa- 
3yMeBa Ja ce yYYHHHOLY cyau 300r jequor KpHBHuHor pena. Mehytum, y cyAcKo] 
lipakcH HHCy PpeTKH CJIyyajeBH y KOjHMa ce yuHHMOLy cyqu 300r BHLIe KPHBHYHUX 
Tesla YUMHBeHHX y UjeasIHOM WIM peasIHOM cTHUajy. Y OBOM cyly4yajy ce IpHMemyjy 
TloceOHa lmpaBiyia 3a OMepaBarbe Ka3He Koja y3uMajy y OO3Hp YMHeHULy Ja ce 
HCTOBpeMeHO cy{M 300r BHLe KpHBHYHHX ea. Y KpHBHYHO)] JOKTPHHM MOcTOjH 
BHLIe MOaIMTeTa OMepaBalba Ka3He 3a KPHBH4Ha esa y cTuuajy. Huxos Opoj je 
BapHpao y pa3/IM4HTHM BpeMeHCKHM MHTepBauMa. Hau 3akoHosaBall je y cBoje 
HOpMe yrpayHo Tp HayHHa OAMepaBakba Ka3He 3a KPHBM4Ha esa yaMbeHa y CTH- 
uajy. To cy CHCTeMM: alicopmunje, actlepauuje u KyMyslaunje. Y pany hemo yKa3aTu 
Ha IIpeqHOCTH, HeOCTaTKe HM IIPHMeHMBOCT CBaKOr OJ] HaBeeHHX CHCTeMa O{Mepa- 
Balba Ka3He 3a CTHUaj KDHBHYHMX esa. 

Kayune peuu: ojMepasatte Ka3He, alicopiunja, acllepalluja, KyMyslalja, Ka- 
3Ha, Cy I 
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YBo 


Vako crvuijaj KpHBHUHX esa Huje OMO MO3HaT y paHHjHM UWpaBHUM ciOMe- 
HHUMMa y pakcu Hje OusIa peTKOCT la jeqHO JIMMe H3BPIIM BULIe KPHBHYHHX esa 
3a Koja ce jeqHOBpeMeHo cygu. OBa cuTyalluja ce pelaBasla CTpOxKMJHM KaxkKHaBa- 
eM YYHHMalla KPHBHYHHX esa a HapOyMTO CTporMM HU orpaHHyaBajyhumM 
HauHHuMa W3Bpllera Ka3He. OHM cy MoapasyMeBasIM yoTpeOy HacHJIHHX MeTOJa 
KOjHMa ce %KeJIM HarlacHTH CIIpeMHOCT ApxaBe a ce oOpauyHa ca TeLIKHM 
3I0UHHUMMa. JeqHOM peujy, JOMMHalMja CMpTHe H TeJIecHHX Ka3HH OuJia je BepHH 
lipaTuuall paHujer CHcTeMa KaxkaBalba. 


Henoctojawe OCHOBHHX KPHBMYHOMpaBHUX HMHCTHTYTA, KOjH IpoHasa3e CBOY 
IIpHMeHy KO OMepaBalba Ka3He, IpecTaBsba 3ajeqHHUKy OJIMKy cTapHjux KpH- 
BM4HHX KojleKca. Y HHMa MOxKeMoO TpoHahn 3aueTKe HAeje O NOTpebu jeqMHCTBeHOr 
y3HMalba y OO38HP pa3JIM4YHTHX OKOJHOCTH Koje cy Ouse OA yTulaja Ha CTBaparbe 
UeIOBHTe CIMKe O 30UHHy WH wWeroBomM aytTopy. Ilo3sHaTo je qa je pannja 
ocyhuBaHocT caMor 3I0UHMHYa OvsIa OKOJHOCT KOja yTHYe Ha HeroBo cTpoxuje 
KaxkHbaBartbe. Hayasbe, IPUMaHOCT 3IOUMHa HW %KPTBe BHUICM WIM HWKeM Jpyl- 
TBCHOM CTasiexKy HemlocpeaHO je yTHUasa Ha CTpoxKUJM WIM OaxKM perxKHM KaxKHa- 
Bawa. To je TWpakTH4HO 3Ha4uHIo Wa je ciobOoqaH rpahanwH OfHOCHO TIpunayqHHK 
BHWer APyWTBeHOr CTaslexKa Npola3sHO HeKaxKHeHO 3a Cakahere MIM yOUCTBO pooa. 
Herosa (eBeHTyasiHa) ONTOBOpHOCT ce THUasIa HakHaye WiTeTe rocnogapy pooa, jep 
My je eroBHM ycmphetwem ymMarweHa uMoBHHa. Mehytum, AaBatbe yHe cioboze 
qa ce Ka3Ha CMaIbH WIM Wa ce MOOMITPH, CXOMHO OKONHOCTHMa cyLyYaja, MocTaje 
cpefcTBO apOuTpepHoctTH, 310ymoTpeba u OOpauyHaBatba Ca TOJIMTHYKMM HeHCTO- 
MHUWbeHHIuMa (brarojesuh 1957, 86). 

Vmosnucka Moh 3104HHIa Huje y3HMaHa Kao OOaBe3Ha OKOJIHOCT KO, OMe- 
paBalba HOBYaHe Ka3He. Cmatpasio ce Ja HOBYaHa Ka3Ha HeMa jaBHOIpaBHH Beli 
IIPHBaTHH KapakTep TaKO Ja je HeHa BUCHHA 3aBMCHJIa OF CiIpeMHOcTH OuITeheHOr 
ja IpvicTaHe Ha MalbH W3HOC HOBYAHOr 3aOBOJbeHba. YocTasIoM Huje OusI0 Moryhe 
IIpeljH3HO YTBPAUTH BpeAHOCT MMOBHHE 310UHHa jep HACY MocTojaH MexaHH3Mu 
HeHOr HACHTHPUKOBabA. 

OxkoJIHOCT MOHalWatba 3IOUMH a, MOCIe H3BpWeHOr 310uHHa, Huje Owsia IpH- 
CyTHa y CBeCTH TajjalliHer CHCTeMa KaxKHbaBalba. TeK y cpeybeM Beky, y BpeMeHy 
IIpHMeHe HHKBH3MUMOHOr NOCTYIKa, MOXKEMO YOUTH BaxKHOCT IIpH3Harba. 3arpaBo 
ce 4HTaBa MpolecHa allapatypa Tora BpeMeHa 3aCHHMBalla Ha OO0aBe3HOM 13- 
HyhuBaby Ipv3Hatba 3a 3IO4HH 6e3 OO3HMpa Ha yoTpeOsbeHa CpeACTBa Y TOM LMJby. 
MoxeMo KOHCTaTOBaTH ja HWje MocTojaia cBecT 0 HoTpebu MoceObHor HayHHa OF- 
MepaBalba Ka3He 3a KPHBHYHA ella yaueHa y cTuyajy. HacympoTt Tome je Ousa 
yKOpeeHO CXBaTame O MOTpeOu cTpoxMjer KaxkHaBalba, OHMX KOJH 3JIOUHH He 
IipH3Hajy, Oe3 oO3Hpa Ha HUXOB Opoj Hu TexKHHy. 

VntepecaHTHo je HaBecTH a cy cyaMje y cpeyqemM Beky MMasie MoryhHocT 
nu300pa pexKHMa H3BpLiera U3pe4eHe Ka3He. To je IpakTH4HO 3HayMIO Ja je cyAuja 
Morao v3pehn OnaxKy Ka3Hy ald OJPeAMTH CTpOXKUJM pexkHM HeHOr U3Bplewa UH 
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oOpaTHo. Y oBaKBHM CHTyallMjaMa OHCMO MOTJIM TOBOPHTH O TOCeOHOM OMepaBa- 
HY Haya M3Bpllewa Ka3He LITO HUje CBOJCTBCHO JaHalllHbeM KPHBHYHOM TpaBo- 
cyby. 

OMepaBatbe Ka3He, KaO WH HeroBo MOcTeleHO KacHUKOBakbe Ha OMLITe 
TloceOHe HauHHe, MoctTaje CBOjCTBeHO KPHBHYHUM KOJeKCHMa MOgepHor Wooa. Onn 
Beh caypxe HHCTUTyTe 6e3 KOjJHx HHje Moryhe yomuite roBopuTH o cTHMajy Kpu- 
BMYHHX flea MW HadYHHUMa O/MepaBalha Ka3He Y OBHM 3aKOHCKHM CHTyallijama. 
IIpaBua JIoruka NOUMEHE Ja TIpeno3Haje H yjeqHO pa3IMKyje UeaHu M peasHH cTH- 
aj KOjH Nogspa3yMesBa Ja je YUHHMIALL, Ca JeEqHOM WIM BULIe pay, H3BpLINO BHUIe 
CaMOCTaJIHHX KpHBH4HHX Jessa. lopex Tora, caspeBa CBeCT 0 HEOMXOWHOCTH OJMe- 
paBalba VM H3plllakba jeqHHCTBeHe Ka3He y3 NOWITOBarbe yHalipey, MpomucaHHnx 3a- 
KOHCKHX TIpaBuia. Ha Taj HadHH ce OHeMoryhaBa poyop apOuTpepHoctTu y oHO- 
wemy Oyayhux cyqckux omyKa y ofpeheHuM KpHBHYHUM CilyyajeBuMa. 

Oymepazatbe ka3He y Oyp»KoacKHM [{p2kaBaMa Ce 3aCHHBaJIO Ha AMJaMeTpasiHo 
CYIPOTHO] 1paBHo] JIOrHUM y OAHOcy Ha paHuje KpHBHHe KoAeKce. Oye 3aTHYeMO 
ugeje Oo MoTpeOu oOjeKTHBHOTr carsieqaBarha YAHHeCHOr KPHBHYHOr esa H OKOJHOC- 
TH Koje cy lIpaTwjie HaYHHe HeroBor H3Bplera H M4YHOCT yuHHMoa. Y Ppanyc- 
KOM KpuBH4uHom 3aKonnky (Code penal) u3 1810. roqMue amoctpodupa ce BaxKHOCT 
OOjeKTHBHHX OKOJIHOCTH, Koje Cy IipaTusie H3Bpliere KPHBHYHOr Jesa, a MOTITYHO 
ce 3aHeMapyje JIMYHOCT yYHHMOLa y mpollecy ofMepaBalba Ka3He. Mmak, jour yBek, 
HeMa TparoBa 0 TOCeOHHM paBHIHMa O OMepaBalby Ka3He 3a KPHBH4Ha Jella y 
cTuuajy. Ha ocHopy JOcTyMHux MaTepHjasa, MOrIM OMCMO 3aKJby4HTH Ja cy cyqo- 
BM yY3HMasIH y OO3Hp UMHeHHLy a je MWe YYMHHIIO BUIWe KPHBHYHUX ea 300r 
yera OM HCTO CTpoxKHje KaxkHaBasiM, Hako de iure HUCY Mo3sHaBalIHM MHCTHTYUMY 
cTHIaja KPHBHYHHX Jena. CamuM THM Huje OuIO Moryhe npuMeHuTH ToceOHa IIpa- 
Bla 3a OMepaBalbe Ka3He KO CTHMaja KPHBHYHMX esa. 

Y KpHBHYHO) FOKTpHHH je MHTawe OAMepaBalba Ka3He, 3a KPHBMYHA ella y 
cTHUajy, O“IO pasMaTpaHo y OKBUpuMa Bylayajyhux TeopHjcKMx CxBaTalba HM, yHy- 
Tap HUX, Moje {HHAadHHX TeOpHjcKux opujentauuja. Uctopujcku TocmatpaHo, UpH- 
CyTHa TeopHjcka CxBaTatba je Moryhe KiacHUKOBaTH Ha OCHOBY HHXOBOr IIpHcTy- 
Ila y KaxkHaBalby YUMHMalla KPHBMYHHX esa. 

Ancorymuu npucmyn y KaxkaBalby YYMHHOMAa KpHBHYHOr esa WoApasyMe- 
Bao je JOCJIOBHY IIpHMeHy KPpHBHYHHX Iporuca, 6e3 MoryhHocTu ommuTer u moce6- 
HOF OMepaBalba Ka3He. THM pe Huje Moro OnTH ped O MpHMeHM TipaBuia 3a 
o{MepaBalbe Ka3He KOA CTHUaja KPHBHYHHX Jlesa. 

Penamuenu npucmyn cajipo%Ku MoryhHoctT HeorpaHM4eHor OfMepaBalba Ka3He 
6e3 jJacHO MOCTaBJbeHHX OKBUpa. Y TMTawy Cy WHMpOKH Ka3HeHH paciioHH y KOjHMa 
ce JOBOZH y IIMTabe MOWITOBabe TIPHHUHNa cpas3MepHOCTH, Je{HaKOCTH, CaMHM THM 
W ipaBHe curypHoctn (Ctojanosuh 1991, 75). 

Mewoeumu npucmyn je CBOjCTBeH CaBpeMeHHM KPHBH4YHHM KoOeKcuMa. Ox 
TipeycTaByba CHHTe3y MIpeTXOAHHX Mpuctyna, npusaroheny 3axTeBuMa MoOepHOr 
BpeMeHa, y KOJMMa Ka3HeHa pelpecuja, OCHM Ha peTpHOyTHBHOM, MounBa H Ha pec- 
TOpaTHBHOM IIpHHUHIy. 


113 


IIpeazpar Bynesuh, OqmMepaBatbe ka3He 3a KPHBM4HA Tesla y cTHaly 





PeOBHO OAMepaBalbe Ka3He Y KPHBH4HOM paBy 


PefoBHO OMepaBalbe Ka3He Y KPHBHYHOM TipaBy IpescTaBsba porec HeHor 
lipHyiarohapata OKOJIHOCTUMa OfpeheHor KpHBHYHOr Cilydaja MW JIMYHOCTH y4nHu- 
olla KpuBuyHor jena. Ha Taj HaYMH Ce MO*Ke OCTBAPHTH 3aKOHCKa CBpXa Kak baBa- 
Ha Kao Kpajib JOMeT OMepaBalba MU H3pHiaba Ka3He. Mako KpHBu4HOrpaBHa, 0 
CBOjOj IpHposu, CBpxa KaxkKHaBalba MMa CBOJY MOJMTHYKO-MACOJIOMIKy THMeH3Hjy. 
Oua ce 3aCHHBa Ha pa3JIM4HTHM IIpHcTyimuMa Koy u300pa BpcTe Hu Mepe ogpehene 
Ka3He 43 TocTojeher perucrpa KpHBHYHUX caHKuUMja. Cxopuja mpaBHa ucTopyyja 
OeexKH TPHCyCTBO pa3sIM4HTOCTH, H3Mehy KallMTauMCTHYKHX HU COUMjaMCTHAKUX 
3eMasba, re poHasia3HMo PaBopH30Balbe HOBYAaHHX Ka3HH HaCylpOT CTpOroM CHC- 
TeMy KaxkaBarba. Halll 3aKOHOZaBall MponmMcyje Wa ce cBpxXa KaxKHbaBalba OCTBapyje 
Kpo3 (K3C 2019, um. 4, ct. 2): 


1) cnpeyaBae yuHHMOLAa Ja YHHU KPpHBHYHa Jesa W yTHabe Ha wera Ja yOy- 
myhe He 4HHM KprHBHyHa esa; 

2) yTulabe Ha jipyre Ja He UHHe KpHBHYHA Jesa; 

3) n3paxKaBalbe JPYLITBeHe OcCyJe 3a KPHBH4HO JesI0, javarbe Mopasia u 
yuBpluihnBarbe oOaBese MOMTOBaba 3aKOHA; 

4) ocTBapuBalbe TpaBeHOCTH HM cpa3MepHocTH u3Mehy yuuHeHor ela HW TexKH- 
He KpHBH4He caHKUH]e. 


IIpBeHcTBeHo yBaxkaBajyhu jacHo U3paxKeHy CBPXY Ka%KHbaBakba HEOIXOAHO Je 
IIpHCTYNMTH Ipolecy OfMepaBalba Ka3He Y CBAKOM KOHKPeTHOM cCJyyajy. To mpak- 
THUHO 3HayH a TpeOa, y3 MMHMMasIHy TIpHMeHy peTpuoOyuMje, ocTBapHTu reHepal- 
HO-IIPCBCHTHBHE HM CIIelMjasIHO-IIpeBeCHTMBHe UMJbeBe OMepeHe Ka3He. 3aTo ce 
KJby4HHM CMaTpa IIHTawe MepJbuBOCTH Ogpehene Bpcte Ka3He. Ha Taj Ha4HH ce 
HajepukacHuje ocTBapyje TapaHTuBHa (yHKUMja KpHBHYHOr papa y ApyuiTBy. 
BaxuHy yory y TOMe MMa IIpHMeHa Hayeyia JleraiMTeTa y KPHBHYHOM MaTepyHjali- 
HOM Iipapy. Ha Taj Ha4uHH TpaBHa ZpxKaBa WTHTH rpahane KPHBHYHMM IIpaBoM asin 
WX WITHTH HW OF KpuBHYHOr WpaBa (CTojanosrh 2008, 19). 


Y KpMBHUHOM MpaBy cy M03HaTa Ba Moryha Hada OJ[MepaBakba Ka3He: 3a- 
KOHCKO M cyJcKo.' 3akoncKO OOMepaéaree Ka3He CajIp»%KU MpomMcaHe BpcTe Ka3HH 
Koje ce H3pHyuy y onpeheHom cyyyajy. Ipomucyjy ce ka3HeHM paciioHH y KojuMa ce 
cy Mopa oOaBe3HO KpeTaTH NPHIMKOM MHAMBUAyaln3alnje Ka3He. CydcKo odme- 
paéarbe Ka3He 3aXTeBa OJ cya Wa, y OKBHPHMa MponwcaHux Ka3HeHMXx paciioua, 
OJMepH Ka3Hy CarlacCHO OKOJIHOCTHMa KPHBHYHOr CJy4aja y KoMe noctyna (Joxcuh 
2019, 348). 

3aKOHCKa ofpeheHocT oMepaBara Ka3He, Ha 6a3H MpomMcaHux Ka3HeHHXx 
OKBUpa, pelcTaBsba HMMepaTuB KOjH WosIexe WOMaTHO] KoHKpeTu3anyjH. Ton 
TMM Ce Mospa3yMeBa OOaBe3HO y3HMakbe y OO3HP OKOJHOCTH, UMje IpUcycTBO yTHYe 


' Tlopex 3aKoHCKor M CyJCKor, y NMTepaTypH ce HaBOLM HM aJMMHMCTpaTHBHO OfMepaBatbe Ka3He. 
Opye ce Noma3Hv Of YMHeHHYe Ja y OMepaBalby Ka3He, Ha pa3/IM4HTe HayHHe, yyecTByjy ApKaBHU 
oprann (Jopamesuh, 2002, 351). 
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Ha Os1a@KM WIM CTPOXKUJM pexKUM KaxkHaBalba YYMHHOLMAa KpHBUYHOr Jeua. Y WHTaby 
cy cylegqehe oxomHoctu (K3C 2019, un. 54, am. 54a): crenleH KpuBuue, mobyyze u3 
KOJHX je eso y4HweHo, jaywHa yrpoxaBalba WIM MoBpesze 3auiTuhenor poOpa, 
OKOJIHOCTH MO, KOjHMa je DeO Y4MHeHO, paHHjH 2%XMBOT YYMHHOLMA, HeroBe JIM4HE 
IIpHWIMKe, HeroBoO WpxKawe Wociwe YIMHeHOr KPHBHYHOr ea a HapOYHTO Heros 
OWHOC IIpeMa X%KpTBH KPHBHYHOr Jea, Kao H Apyre OKOMHOCTH KoOje ce OAHOCe Ha 
uMuHoctT yauHnoua. pu ofMepaBalby HOBYaHe Ka3He y OspelheHom u3Hocy cyz he 
TloceOHO y3eTH y OO3Hp HM HMOBHO cTawe yanHuoua. Haj3ay, Ko KpHBMUHOr Jeua 
YUHHCHOr 43 MpxKrbe, 300r MpHaqHOCTH pacu HW BepOHCMoBecTH, HallMoHasIHe WIM 
eTHHUKe TIpHiagqHocTH, Wosla, cekcyasiHe OpHjeHTalMje WIM poOwHOr UeHTHTeTa 
apyror Jmia, Ty OKONHOCT cya he WeHHTH Kao OTexKaBajyhy OKOJIHOCT, OCHM aKO 
OHa HMje Tpomvcana Kao oOesexje KPHBHYHOr Tea. OBE OKOJIHOCTH MOXKEMO TIO- 
T{e@IMTH Ha OOjeKTHBHE HM CyOjeKTHBHE y 3ABHCHOCTH OJ Tora Ja WH Morahajyy WoMeHe 
KPHBHYHOr ella WIM HeroBor yYHHMoMA. 


Y KpHBH4HOM pay je cTporo 3a0paweHo ABOCTpyKO ypa4dyHaBalbe OKOJIHO- 
CTH KO, O{MepaBalba Ka3He YYMHHOLY KpHBHYHOr ea. OBaj IpHHUUM ce cacToju y 
TOMe LITO jefHa UcTa OKOJIHOCT, Ova OHA OJaKWaBajyha WIN OTexKaBajyha, ako 
4HHH OOerexKje Ouha KpHBHY4HOr esa, ACTOBpeMeHO Tipectaje OuTH OaKWaBajyha 
WIM OTexKaBajyha. 


Cyycka mpakca oOusyje clyyajeBumMa y KOjHMa Ce OKOJIHOCTH MOry BHILeCc- 
TpyKO TYMayHTH y 3aBHCHOCTH OF OOjeKTHBHUX HU CyOjeKTHBHHX MOMeHAaTa KOHKpe- 
THOr KpHBM4HOr ciyyaja. Ha npuMep, cTeleH KpHBHUe KOZ yYHHMola KpHBHYHOr 
qela ce MOxKe cacTojaTH 43 YMMUbajHor (TexKa OKOJHOCT) HM HexaTHor (Jakula 
OKOJIHOCT) MocTymatwa. IloOyye ce Mory orieqaTH y BUIe WIM Mare HeyacHiM 
MOTHBUMAa KO] cy HMalIM pykoBogehy yiory y H3BplieHy KpHBHYHOr ema. OTyna 
mo6yye cilayajy y eTHuKe KaTeropuje, a MOry OHTH MO3HTMBHEe UM HeraTHBHe, erou- 
CTHUKe M asITPyHCTH4Ke OAHOCHO OaKWaBajyhe u oTexaBajyhe, y normeazy oMe- 
paBatba Ka3He yYHMHMOWy KpuBuyHor ena (baduh u MapKosuh 2013, 340). Yr- 
BphuBare MOTHBaLlMOHOr MexaH3Ma Y KPHBM4YHOMpaBHOM CMHCIJIy MMa BeJIMKH 
3Ha4aj. Y KPpHBHYHO] FOKTpHHU UpeoBahyje MuUIbewe O MOTHBY Kao HHTerpal- 
HOM TICHXH4KOM (pakTOpy, KOjH CTBapa HW JeTepMHHHUIe KPHMHHAIHO ToOHalae. 
CileqcTBeHO ToMe je cBe MOTHBe Moryhe MoyeIMTH Ha: KPHMuHaIHe H HeKpHMH- 
HayiHe (Hypuh 2005, 49). 


TloHamatwe yanHHoua y BpeMe HM HaKOH M3BpWlewHa KPHBHYHOr esa, Kao 
HeTOB OMHOC TIpeMa 2%KpTBH, HMajy cTaTyc Bax%KHHX OKOJIHOCTH IIpHIMKOM OfMepa- 
Baba Ka3He. Hegoctatak emmaTHje lpeMa %KpTBH KpHBHYHOr Jea HW OACYCTBO Hc- 
KpeHOr Kajalba yKa3yjy Ha peleHOCT y4HHHOLa a W3BPpIIH KpHBH4HO JesI0 Oe3 
oO3Hpa Ha MoceqMue. Y HeroBo] JIMYHOCTH He MOCTOJM HM HajMarba 03a Heol- 
JYYHOCTH Ja W3BPWH KpHBHYHO Jeno. To ce Moxe JOKYYHTH HW Kpo3 OHOC 
YUHHHOWa HW KPTBe KPHBUYHOr ea. OTBOPeHO UCKa3HBakhe MpxKHbe WH HeraTHBHO 
BpeHOBaHbe WOOapa 2%KPTBe WOMpMHOCe cTBapamy OMLITe cMKe y4MHHOWa KpH- 
BMYHOr Aenwa. OH MpHnaga KaTeropuHjH HajTexKUX 30UMHala KOjJH He pesajy on 
W3BpleHa HajMOHCTpyO3HHJMX KPHBUYHUX Tesla Wyje TocwequMe TpeBasvsia3ze He- 
OlmxofaH HHBO ToTpebaH Ja Ou ce NocTHTNa 3a0pawena Mocneguya. OTyza je mpo- 
Haylakelbe ajleKBaTHe Ka3He 110 BPCTH HW Mepu y PYHKUH]M 3aOBoJbeHa KPHMUHAII- 
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HO-IOJIMTHYKHX 3axTeBa 3a Cy30Hjalbem H ClipeyaBatbem KpHMuHauTeta. IIputom 
TpeOa BO_M pa4yHa O rapaHTOBaHHM paBHMa y4MHHOWa KpHBMYHOr esa, Koja 
MOry ONTH O30HJbHO WOBeyeHa y TMTawe HeaeKBaTHO OJMepeHOM HM M3pe4eHOM 
Ka3HOM. V3HeceHa apryMeHTallWja TOBOpH y MpHor BaxKHOCTH HOpMaTHBHOr 
ypehera cucTemMa ojjMepaBarba Ka3He. OW HaBeseHor 3aBHcH ja iM he u y Kojo] 
MepH HaBezeHo Mohu ya Oyye octBapeHo (MusaguHosuh Credanosnh 2019, 206). 


OyMepaBalbe Ka3He 3a KPHBH4HA Jea y cTunajy 


PefoBHo OfMepaBalbe Ka3He CcapoxKH TpaBusia Koja ce IpHMerHy]y y CBAKOM 
KOHKPpeTHOM KPHBH4HOM cylyyajy KOjH WoOuje cyacKH emuor. Opako oppeher 
HauHH MHIMMBUAyIM3alMje Ka3He mpuxBahen je y HallieM KpHBHYHOM Upapy. Y3 
ogpeheHe pa3Mke, Bue PopMasIHOr HeITO CyWITHHCKor 3Ha4yaja, BehuHa KpH- 
BH4YHHX 3aKOHOJaBcTaBa MOYMBa Ha OBaKBMM IIpaBHJIMMa OJMepaBalba Ka3He. Y 
Hallo] KPHBHYHO] AOKTpHHU BehvHa ayTopa ce cylaxKe Wa OMMWTa WpaBusia ofMepa- 
Balba Ka3He 4YHHe CYIUTHHY KpHMHHasIHe MOMMTHKe UM MpeycTaBbajy HajOojy ra- 
paHUWjy ycilewIHOCTH KpHBM4HOr WpaBa y cyACKOj UpaKcu. YoctasioM, WeHTpasHH 
MOTHB Y IIPOMeHaMa KPHBHYHOr 3aKOHOZaBCTBa MO2%KeMO TpoHahu y mpaBysiuMa 
Koja ce TH4y Hada OfMepaBalba Ka3He YUHHMOLY KPHBMYHOr Aeua. 

Y KpHBHYHO] FOKTpHHH UW BaxkehuM KpHBHYHUM IIponucuMa TocTojH BHUTe 
MOasIuTeTa OMepaBalba Ka3He. Y wMMa ce OMUMITa NpaBylia ofMepaBalba Ka3He 
lpwuiarohaBajy pa3IMYHTMM OKOJIHOCTHMa Koje HMajy OTexKaBajyhu WIM OaKiWaBa- 
jyhu kapaxtep. Ilog Tum ce nogpa3yMeBa: OAMepaBalbe Ka3He 3a CTHUa] KPHBM4HOr 
qela, O(MepaBarbe Ka3He OcyleHomM JIMLy, yOlaxaBatbe Ka3He, ocmoOoherme oF Ka3- 
He H Op. 

Hat 3aKoHOJaBall yBakaBa pa3JIM4YHTe MOMaIMTeTe OMepaBalba Ka3He 
yunHHuouy KpuBi4Hor jena. Mehy Huma mocebny naxmy TocBehyje ofMepaBaby 
Ka3He 3a CTHUaj KPHBHYHUX esa. Y TOM Torsedy je MponmMcaHo BHUIe OMMNHOHHX 
MoryhHocTH, Koja cafjpxKe IpaBusia OBO HaYHHa OMepaBakba Ka3He 3a CTULMaj KpH- 
BMYHUX Jena. IIputom ce moq cTHyajeM Togspa3syMeBa Ja jeqHO JIMIe ca jeqHOM 
paaom (HeasHu) WIM ca BUIe paybu (peasHH) yYHHM BHUIe KPHBHYHHX Jesa 3a 
Koja My ce jeqHoBpemeno cygu. Ha mpBu Horsey MOXKeMO 3aKJbyY4HTH Ja je OBaKaB 
HauHH jeqMHCTBeHOr OMepaBalba Ka3He 3a CTHMaj KPHBHYHHX Jlesla 1paBHo LesHc- 
xogau. IIpeuu3Hvje, y npaBHO-TexHH4KOM CMMCJIy, Ha KPHBHYHOMpaBHOM HHBOY 
MMaMO pelea Koja NOMaxKYy CyZy Ja jeqMHCTBCHOM Ka3HOM H y jefHO] Wpecyau 
OJMepH Ka3Hy 3a BULIe KPHBM4HHX Jea. 

Koy ofMepaBarba Ka3He 3a KPHBH4HAa Jela y CTHUajy MocTaBsba ce Bue TH- 
Talba Koja 3axTeBajy OAToBope. Ona peTxoye camo] Mpollesypu oAMepaBalba Ka3He 
HW IipecTaBsbajy OpvjeHTupe y KOjHMa ce CyOBH Mopajy KpeTaTH y OBaKBHM CHTY- 
auHjamMa. Ha npBoM MecTy je HEOMXOHO OJTOBOpHTH 1a JIM MOCTOJM pa3sIMKOBalbe, 
KOZ O{MepaBalba Ka3He 3a WeaIHH UW peasiHH CTHMaj KpPHBM4YHUX Jena. pyro mnu- 
Talbe ce THYe Ha4uHa OMepaBalba 3aje{HH4Ke Ka3He 3a CBa KPHBMYHA Jlesla y CTH- 
uajy (bauuh 1998, 426). 
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Tlutate pa3sMkoBalba WeasHor M peasHOr CTHUaja KPHBHYHHX jlesa je cyl- 
THHCKe Ipupoge. Ono ce cBogu Ha ipexy3uMakbe jeqhe WIM BULIe path KojHMa ce 
ocTBapyje 3a0paHeHa oclesqMia OFHOCHO YHHM KpHBMYHO Jeo. HayesHo, Hal 
3aKOHOaBall He pomucyje pasmmuutTe HayMHe yTBphuBakba 3ajeqHW4Ke Ka3He 3a 
BHWIe KPHBHYHHX ella yYHHeHHX y jeqHOM OJ ABa Moryha oOsMKa cTuuaja. 
Mehytum, y cyfcKkoj mpakcu, npeopsahyje mpakca fa ce Koa peamHor cTuuaja 
YUHHMall CTpoxKuje KaxkmaBa y OFHOcy Ha HyearHH cTuuaj. Jlakie, pa3siMKOBarbe 
Huje de iure Beh de facto 4 OAHOCH Ce Ha TOCTyNatbe cyqOBa Y OBMM TIpaBHHM CHTy- 
alMjama. 

Haunna ofMepaBarba Ka3He 3a KPHBHYHa ella y cTHUajy HMa Bue au ce 
W3qBajajy WBa ocHoBHa. IIpBu ce ofHOCH Ha Of{MepaBalbe jeqMHCTBeHe Ka3He 6¢e3 
lipeTxogHor yTBphuBata nojequnaunux Ka3Hu. JIpyru ce OAHOCH Ha OMepaBarbe 
jeqMHCTBeHe Ka3He, Ha OCHOBY peTXOZHO yTBpheHux Ka3HH 3a CBaKO TlojeqMHayHo 
KpHBHYHO Jeno. Y cuegehoj dazu ce Ha WojeqMHauHe Ka3He TIpUMerbyje jeqaH oF 
TPH CHCTeMa: allcopnuuje, actlepauuje wm KkyMysayuje. Kpajwu pesyitat upeycta- 
BJba H3pHlakbe je {HHCTBeHe Ka3He 3a CBa KPHBM4Ha Jella yuHbeHa y cTHajy. 3aTo 
je HeEOMxOHO ykKa3aTH Ha chelM@uYHOCTH 06a HadHHa OMepaBalba Ka3He 3a KPH- 
BMuHa ella y cTuuajy. Takohe je of] u3y3eTHe BaXKHOCTH YIBPAHTH pa3zIMKOBakbe y 
oMepaBalby Ka3He 3a CTHIaj] KpHBM4Ha ea KOA MasIOuIeTHHX WH IWyHOIeTHHX 
yUMHWIalla KPHBHYHHX Jlesa. 


Oomepaéatve Ka3ne 3a Kpueuuna dena y cmuyajy Koo Majonemnux nuua 


OyMepapatbe Ka3He 3a KPHBH4Ha Jevla y CTHUajy KO MasiouIeTHHX Mua OUT- 
HO ce pa3IMKyje y OMHOcCy Ha MyHOJeTHa JIMua. Ped je 0 MoceOHOM HayHHy OfMepa- 
Balba Ka3He yY OJHOCY Ha OMLWTa WpaBijia HeHOT OMepaBalba IIpeMa MaJIOJICTHHUH- 
Ma. Opye he cy, 3a KpHBH4Ha flea yuumeHa y cTHUajy, OMMepuTH 0 cIOOOTHO] 
OleHH jeqHy Ka3Hy y OKBUpy MpomMcaHux Ka3HeHHX pacriona (30M 2005, un. 31, 
cT. 1). IIpurom, ako 3a jeqHO 0 KPHBHYHHX ella yaMHeHUX y cTHUajy TpeOa u3pe- 
hu MasIOJICTHHYKH 3aTBOP a 3a Apyro BaciIMTHy Mepy, cy he 3a cBa KpuBMyHa esa 
u3pehu caMo ka3Hy MasIoIeTHH4Kor 3aTBopa. Hayjasbe, ako cy 3a KpHBH4Ha Jesla y 
cTHUajy YTBPUM Ka3He 3aTBOpa HM MasIOJICTHHYKOr 3aTBOpa, OHAa he u3pehu camo 
Ka3Hy 3aTBOpa Kao JequHy Ka3Hy. Uctoppemeno, ako cy Hale ga Ou 3a HeKa KpH- 
BH4HA Jlea y CTMUajy TpeOao u3pehu BaclMTHy Mepy, a 3a Apyra Ka3Hy 3aTBOpa, 
u3pehu he camo Ka3Hy 3aTBopa. Ocum Tora, cya he nocTymuTu Ha MCTH HayHH, HY 
cilyuajy ako Tocyle H3peyeHe Ka3He YTBpAM Aa je ocyheHu pe uM Mocue HeHOr 
W3pulakba YAHHMO Apyro KpuBuyHo Jeno (Huxosmh u Joxcuh 2011, 177-178). 

Ha ocHopy Baxkehux 3aKOHCKHX OZpeyOu UH cTakba y CyCKO] IIpakcv, MoxKeMO 
YOUNTH H3Y3CTHOCT y KaxKaBalby MaJIOJICTHHKa. 3aTO HMaMO MalIM Opoj U3pe4eHHXx 
Ka3HH MaJIOICTHHYKOr 3aTBOpa. CaMHM THM Cy CMaHbeHe MoryhHocTH y KojMMa ce 
IIpHMebyje OAMepaBalbe Ka3He 3a CTHLaj] KPHBHYHMX Jeua. Kaya fo tora Hohe onsa 
ce OJCTyNa Of NpaBuia 3a OMepaBalbe Ka3He KOA CTHIaja KPHBHYHMX Jesia 3a Ty- 
HoueTHa Jmua. penn3Huje, He OMepaBajy ce TojeqMHauHe Ka3He a TIOTOM jeaHMHC- 
TBeHa Ka3Ha, Beh ce OfMax IIPHCTyIa H3pHUaby jeCMMHCTBeHEe Ka3He MaJIOICTHHYKOr 
3aTBopa. OBakaB HayHH OMepaBalba Ka3He Ce IIpHMemyje HM Ha T3B. MeLUOBHTe CH- 
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Tyalluje, Kayla HMa MeCTa IIPHMeHH BaciIMTHHX Mepa H Ka3He MaJIOJICTHMYKOr 3aTBO- 
pa Koy cTuulaja kpuBH4HHX ema (lepuh 2007, 80). 


Oodmepacate Ka3ne 3a Kpueuyna dena y cmuuajy Koo nyHonemnux juua 


OaMepaBatbe Ka3He 3a KPHBM4Ha ella y CTHUajy KOZ MyHOJeTHHX JIMA NoL- 
pa3yMeBa IIpHMeHy moceOHMx IIpaBisia, Koja ce OAHOCe Ha pa3zIMunTe cuTyallnje u 
MOJaJIHNTeTe IIPHMeHe OBe BPCTe OMepaBalba Ka3He. OnliTe je NpaBusio a ce Koy 
cTHIaja KpHBHYHHX ea Hajupe yrBphyje NojequHauHa Ka3Ha 34 CBAKO KPHBHYHO 
Tes10 MOHAaOcoo, 3aTHM ce H3pHye JeqMHCTBeHA Ka3Ha y jC {HOM KPHBHYHOM TOcTyH- 
Ky H jeqHoj npecyan. Koy ytaphuparha jequHCTBeHe Ka3He Cy], IpuMery]je jesqah of 
lipeqBuheHux cHcTemMa O/MepaBatba Ka3He H TO: 

1) Cuctem alicopmunje, KojM ce IpuMeyje Kayla jeMHCTBeHy Ka3Hy peycTaB- 
Jba HajTexKa OF Moje qMHa4Ho yTBphenux Ka3HH. Opye ce yYHHMOL KaxkwHaBa 
caMO 3a HajTexKe KPHBHYHO emo. Taya jeqHHCTBeHa HM yjeqHO HajTexKa ka3Ha 
alicopOyje ocTame (Ojaxe) NojeqMHauHe Ka3He 3a KPUBHYHA Jlewa. 

2) Cuctem acnepalluje, Koj ce mpuMemyje Kayla ce 10 jeMMHCTBeHe Ka3He Josa- 
3H TaKO ITO ce HajTexa OF yTBpheHux NojeqMHayHUx Ka3HH WoBehasa, asi ona 
He cMe JocTuhu ykymaH 30up NojeqMHayHHx Ka3HH, HATH Wpehu onmliTH Mak- 
CHMYM KOJI Ka3He 3aTBopa. Y OBOM CHCTeMy HOCcTOje JBOCTpykKa orpaHHyera 
KOA, YTBphuBatba jeqHHCTBeHe Ka3He 3a KPHBHYHA ella yanHena y cTuuajy. Ha 
Taj Ha4HH ce ciipeyaBajy Moryhe 3l0ymotpeOe y HeroBoj TpHMeHH. 

3) Cuctem kymylallije, Koj MocTojv Kayla jeqHHCTBeHYy Ka3Hy WpeycTaBsba yKy- 
TlaH 30Hp CBMX MIpeTXOAHO MojeqHHadHo yTBphenux Kka3Hu. Opa] cHcTeM ce y 
KPHBHYHOM TIpaBy NpHMebyje KOZ HOBYaHOr KaxkHaBarba (Joxcuh 2019, 363- 
364). 


Ha 3akoHoJaBall je jacHo IpeyzBuyeo BULe MoryhHocTH 3a IpHMeHy cBakKOor 
O]| HaBeeHHX CHCTeMa OJ{MepaBalba Ka3He 3a CTHUaj KPHBHYHUX esa (K3C 2019, 
um. 60, cr. 2). [Iputom ce mpHMeHa 3aKOHCKHX MoryhHocTH Be3yje 3a BPCTy H Mepy 
TipeTxogqHo yTaphenux ka3nu. Ha Taj HayHH ce NpaBHO 3a0KpyxKyje WeuoKynaH 
Tipolec OMepaBatba Ka3He 3a CTH aj KPHBHYHHX Jes. 

Alicopriiuja ce IpHMewyje ako je Cy 3a HEKO OJ] KPHBHYHHX Jesla y cTuLajy 
YTBPAMO Ka3Hy JO%KUBOTHOr 3aTBOpa. Ona oBa (HajTexKa) Ka3Ha alicop6yje octase 
(Onaxe) Mojeq{uHadHO yTBpheHe Ka3He. 3aTo je OecMuCcIeHO y3MMaTH y OO3Hp IIpH- 
MeHY JIPyrHx Ka3HH, jep OHe He MOry OCTBapHTH CBOjy CBPXy, y CHTYalMjH 1Ox%KMBO- 
THOr OopaBka ocyheHor Mua y 3aTBOpy. 

Actiepaliija ce IpuMerbyje ako je cy, YTBpAMO MojequHadHe Ka3He 3aTBOpa, a 
3aTHM KOPHCTH OBaj CHCTeM H3pHlakba jeqMHCTBeHe Ka3He 3a CTHIaj KPHBH4HHX 
nema. Y OBOM cylyyajy je JeqMHCTBeHa Ka3Ha Beha Of HajTexKe yTBpheHe Ka3He alu 
3aTO He cMe mipehu wHuxoB yKymaH 30up. Moryhe je mpuMeHuTH acriepalnyy y DBe 
pa3mmunte cutyaunje. [pea noypa3yMesa fla cy, 3a KPHBM4HAa lesa y CTHLajy yT- 
BPA Ka3He 3aTBOpa, NOBHCH HajTexKe yTBpheny Ka3Hy, C THM Ja je{MHCTBeHa Ka3Ha 
He CMe JOcerHyTH 30up yTBpheHHx Ka3Hu uM Upehu 20 roquna 3aTBopa. Apyea ce 
OWHOCH Ha OrpaHHyerbe Kajla cy 3a KPHBHYHAa Jesla y CTUMajy MpolMcane Ka3He 3aT- 
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Bopa JO Tp rofMHe, OHa jeqMHCTBeHa Ka3Ha He Moxe OuTH Beha og 10 rogquHa 
3aTBopa (Jla3zapesuh 2011, 288). 


Kymysayuja ce mpHMemyje Kayla cy, NojequnayHo yTBphene ka3He cabupa u 
TaKO WoOOuje jeqMHCTBeHy Ka3Hy 3a CTHUaj KPHBHYHUX ema. Haw 3aKkoHoOWaBall je 
IIpolMcao BHIWe pa3ssIM4HTHX IpaBisia KOjMMa ce WeTabHuje paspahyjy MoryhuocTu 
IIpHMeHe cHcTeMa KyMyslalluje y CyACKoj mpakcu. Y mutTawy cy cileqehe mpaBHe 
cuTyalluje 1 y HuMa TpeszBMheHe MoryhHoctTu UpHMeHe MoceOHHX MmpaBHia 3a CTH- 
Waj KPHBHYHHX Jlesa: 

—IIpBa Moryhuoct nogpa3yMesa Ja je cy, 3a KPHBHYHA Jea y CTHLajy yTBpAMO 
caMo HoBYaHe Ka3He. Y OBOM cylyyajy he u3spehu jequHcTBeHy HOBYaHy Ka3Hy y 
BHCHHH 30upa YTBpheHux Ka3HH, C THM Ja OHa He cme UIpehu 18.000.000 anHa- 
pa. 

— pyra Moryhuoct noypa3yMesa Ja je cy] YTBpAHO caMo HOBYAaHe Ka3He y OJ- 
peheHum “3HOcHMa, TaKO Ja jeqMHCTBeHa Ka3Ha He cme mpehu 1.000.000 quna- 
pa ofHocHo 10.000.000 qunapa, ako je jeqHo MIM Cy BHIIe KPHBHUHHX esa 
YUHHeHH M3 KOpHcTobyOsba. 

—Tpeha moryhxoct nogpa3syMesa Jia je cy 3a CBa KpHBHYHA Jella y CTHUajy yT- 
BPO Ka3He pajl y jaBHOM HMHTepecy. Y oBoM ciy4ajy he o{MepuTH jeqHHCTBe- 
Hy Ka3Hy paJl y jaBHOM MHTepecy, Kpo3 CHCTeM KyMyslalnje. Ope BaxkH orpa- 
HuYerbe a ykylaH 30up yTBphenux 4acoBa paya He cMe mpehu onmwiTH Makcu- 
MyM OJ 360 4acosa, a BpeMe y KOMe Ce pay MOpa OOaBHTH He CMe ONTH TyxKe 
oy 6 MecellH. 

— yeTBpTa MoryhHocT no”pa3yMesa Ja he cy HoByaHy Ka3Hy, Kao cllopesHy Ka- 
3Hy, u3pehu ako je yrBphena Makap H 3a jeq{HO KpHBHYHO JeO y CTHUajy, a ako 
je YTBpAHO BHIWe HOBYAaHHX Ka3HH, u3pehu he jequy HoByany Ka3Hy. Mehytum, 
Kaya cy, YTBPAM HOBYaHy Ka3Hy Kao TlaBHy Ka3Hy, a HCTOBpeMeHO yTBpAH 
HOBYAaHy Ka3Hy Kao chopesHy Ka3Hy, ona he u3pehu jequy HOBYaHy Ka3Hy. 


Y HallleM KPHBH4HOM IIpaBy je mpeyBulena MoryhHocT ofMepaBalba HOBYAHE 
Ka3He 3a CTHIaj KPHBMYHMX Jlesla UHjM cy akTepv MpaBHna JMua. IIpomucano je fa 
TipaBHo JIMWe Moxe OTH OTOBOPHO 3a BULIe KPHBHYHHX ella YYMHeHUX y CTHUAa- 
jy. Y oBom ciyyajy he cya u3pehu jequHcTBeHy HOBYaHy Ka3Hy y BHCHHM 30upa 
yTBpheHux Ka3HH, C THM Ja OHa He MOxe Mpehu u3sHoc of 500.000.0000 qunapa. 
Hajasbe, ako cy 3a CBa KpHBH4Ha ella, yaMHeHa y CTHUajy, Wpomucane Ka3He 3aT- 
Bopa o 3 rogqMHe, OHZa jeqHHCTBeHa Ka3Ha He Moxe Ipehu usHoc of 10.000.000 
qunapa (301, 2008, un. 17). OpakaB cucTeM OMepaBalba Ka3He, 3a CTHIaj Kpu- 
BHYHHX Jesla KOA WpaBHuXx Mua, IpHarohen je HUXOBO] TpaBHoj] Mpupodu u crie- 
UHPMYHOCTHMa HHXOBOr MpaBHor ctatyca. lox THM ce NoApa3yMeBa BeEOMa MalI 
Opoj Ka3HH Koje je Moryhe u3pehu mpaBHom JIMuy. To cy WBe Ka3He: HOBYaHa Ka3Ha 
MW WpecraHak mpaBHor Juua. Ilo mpupogu cTBapv, WpaBisia OMepaBalba Ka3He 3a 
CTHIaj KpHBH4HMX ela je Moryhe TpHMewuBaTH KOA BUIWe NojequHayHo yT- 
BpheHux HOBYaHHX Ka3HH. CympoTHo ToMe, Ka3Hy IpecTaHkKa lpaBHor JIMIa MOx%Ke- 
MO yIlopeqHTH Ca CMpTHOM Ka3HOM KO (u3H4Kor JMya. 3aTo je IpaBHo Hemoryhe 
OBY Ka3Hy YBOJHTM y CHCTeM OJMepaBalba Ka3He 3a CTHIaj KPHBHYHHX Jlesa, yio- 
peo ca HOBYaHOM Ka3HOM. 
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3aksby4ak 


Crulaj KpHBHYHHX ela TpeycTaByba peslaTHBHO HOBH MHCTHTyT y KpH- 
BH4HOM Iipapy. loa THM ce Mozpa3syMeBa caBpeMeHO Opeherwe cTuuaja HM HeTOBUXx 
oOsMKa KOje 4WHHe: HeasHU uM peamHu cTutaj. Mako ce y mpaBHoj UcTopujH Oenex*Ke 
ciyuajeBH Y KOjHMa Ce CyAMIIO MCTOM YYHHMOLY 3a BUUIe KPHBHYHUX Jesa, Taqal- 
1b 3AKOHOMMCUM HHCY NO3HaBalIM CTHUa] Kao CaMOcTaIaH KPHBHYHOMpaBHH MHCTH- 
TyT. IIpe OucMo MorsIM KOHCTaTOBaTH Wa je yoOuuajeHo TpeTMparbe jeqHor KpH- 
BMYHOr Jesla OUIO IpeHOWeHO Hy CHTyalMjama Kajla je YUMCHO BULe KPHBHYHHX 
qeula Of, cTpaHe uctor sua. Y TOM CMHCIIy je cy, OAMepaBao CTpoxujy Ka3Hy, 0e3 
tloceOuor oOpa3sox%xKerba 300Fr 4Yera Ce y KOHKPeTHOM KPHBHYHOM Cllyyajy TpHMery- 
je. Hate KpHBH4HO 3aKOHOAAaBCTBO TO3Haje {Ba OCHOBHa Hada OJ{MepaBalba Ka3- 
He 3a KpHBi4Ha esa. papusa kojMMa ce perysIMLly OBe CHTyaljMje MOXKeMO To]e- 
JIMTH Ha: OMLITa H WoceOHa. 


OmluTHM IIpaBHsIMMa Ce perysIMe TMTabe OAMepaBalba Ka3He Y4MHHOLY je- 
HOT OAHOCHO BUIWe KPHBMYHOr Jea. Y TOM CMHCJIy je Halll 3aKOHOaBall MponH- 
caO BHLUIe OKOHOCTH KOje, y 3ABMCHOCTH OJ KOHKpeTHOr KpHBMYHOr cyryyaja, Mory 
MMaTH OTexKaBajyhu WIM OaKWaBajyhu Kapaktep. Pey je o cueqehumM OKONHOCTH- 
Ma: CTeIeH KpHBHLe, Wobyse H3 KOjHX je Weslo yaHHeHO, jaunHa yrpoxKaBakba WIM 
Tloppeye 3aituhevor WoOpa, OKOMHOCTH TOA KOjMMa je AesO yaHHeHO, paHvjn %*u- 
BOT YYHHMOMa, HeroBe JIM4He MpHIMKe, HeroOBO [pxkawe Tocswe yanweHor KpH- 
BMYHOr ella a HapO4HTO HeroB OAHOC TpemMa X%XpTBH KPHBHYHOr jesla, HMOBHO 
cTalbe yUHHMOLa (KOA HOBYAaHE Ka3He), KO KPHBMYHOT esa yUMHeHOr H3 MpKEbe, 
300r MIpuladHOCTH pacn HW BepOHcMoBecTH, HalMoHaHe WIM CeTHHUKe TpHnayqHocTH, 
Tloula, CeKcyaIHe OpHjeHTallje WIM poAHOr HAeHTUTeTa Apyror WHWa, Ty OKOMHOCT 
cyy he WeHHTH Kao OTexKaBajyhy OKOJIHOCT, OCHM aKO OHa Huje Tpomucana Kao O0e- 
JIexKj€ KPHBUYHOr Jevsa. 


TloceOHum npaBiiuMa ce peryJIMUle WMTawbe OLMepaBalba Ka3He 3a KPHBHYHa 
Tesla y YUMHeHa Y MeasTHOM MIM peayIHOM cTuajy. YBaxaBajyhu creyuMpuyHocTu 
cTHlaja HM moTpe6e TpaBeqHor HayHHa OfMepaBalba Ka3He, Halll 3aKOHOaBall je 
IIpomucao pa3sIM4uTe Ha4YMHe OAMepaBakha Ka3He KOA MasIOUIeTHUX IMMA, WyHOeT- 
HX JIMMa HW WpaBHux sHya. On nocebHor 3Hayaja je CTHUaj KPHBHYHHX esa KOT 
IyHoeTHHX JuMua. IIpema HuMa ce IIpHMemyjy TPH OCHOBHa CHCTeMa O{MepaBalba 
Ka3He UH TO: CHCTeM allcopllnje, CucTeM actiepaliuje H cucTeM KyMyslaluje. HuxoBo 
WejCTBO ce orsiefa y pa3sIM4HTHM MOJasIMTeTHMa yTBphuBarba je MHCTBeHe Ka3He 3a 
cTHIaj KPHBHYHUX Jes. 


Koy MaslouleTHHXx Mua ce yTBphyje jequHcTBeHa Ka3Ha Oe3 MpeTXosHOr Moje- 
MHayHOr yTBphuBalba Ka3HH 3a CBAKO KPHBHYHO Ae0. OBakaB HayHH OJMepaBalba 
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Ka3He je caoOpa3aH CBOJCTBHMa MaJIOJICTHUX JIMWa UW WHHeCHNWN Ja ce TpeMa HUMa 


IIpHMerbyje IIpHHUMM W3y3eTHOCTH y KaxKaBalby. 


Iloce6ua paBiJia OJMepaBakba Ka3He 3a cTHILaj KpHBHYHMX Wella TocToje u 


KO WpaBHux JIMA. Y TOM morseqy cy ompehene TrpaHnue y OAMepaBamby HOBYUAaHe 
Ka3He. Opa lpaBiwia He MOry OuTH TIpHMehHecHa KOJI Ka3He WpecTaHKa WpaBHor JIMila 


jep ce OHa, 10 CBOM IIpaBHOM JejcTBy, H3jeqHayaBa Ca CMPTHOM Ka3HOM Koy (u- 


3MUKHX JIMIa. 
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CONSIDERING SENTENCE FOR PREDICATE OFFENSE 


Summary: The process of sentencing means individualization and customiza- 
tion types and extent of sentencing the crime and its perpetrator. In that way, the 
purpose of criminal law, which consists in the last defense of the society from crime, 
is best realized. The whole process of keeping the pre-trial and criminal proceedings 
has the ultimate goal of sentencing the defendant. Furthermore, the procedure of 
execution of the sentence is based on its previous measurement and adjustment of 
the personality of the convicted person. Hence, the case law abounds with examples 
in which an inadequately measured sentence has called into question the criminal 
procedure itself and the defensive function of criminal law in the society. The issue 
of sentencing in modern criminal law has been resolved in accordance with modern 
trends in the field of punishing perpetrators of criminal offenses. Therefore, we can 
distinguish between regular sentencing, which means that the perpetrator goes to 
court for one criminal offense. However, in court practice, it is not uncommon for 
the perpetrator to go to court due to multiple predicate offenses made in ideal or real 
time. In this case, special sentencing rules apply, which take into account the fact 
that several criminal offenses are tried at the same time. In criminal doctrine, there 
are several modalities of sentencing for predicate offenses. Their number varied in 
different time intervals. Our legislator has incorporated into its norms three ways of 
sentencing for predicate offenses. These are the systems: absorptions, asperations, 
and cumulations. In this paper, we will point out the advantages, disadvantages and 
applicability of each of these systems that sentencing predicate offenses. 


Keywords: sentencing, absorption, asperation, cumulation, sentencing, judg- 
ment 


* predragvulevic@yahoo.com 


Predrag Vulevi¢, Considering Sentence for Predicate Offense 





Inroduction 


Although predicate offense was not known in earlier legal monuments, in 
practice it was not uncommon for one person to commit multiple crimes for which 
he is being tried at the same time. This situation was resolved by stricter sentencing 
of perpetrators of criminal acts, and especially by strict and restrictive ways of exe- 
cuting the sentence. They involved the use of violent methods to emphasize the sta- 
te's readiness to deal with serious criminals. In a word, the dominance of the death 
and corporal sentencing was a faithful companion of the earlier system of sentenc- 
ing. 

The absence of basic criminal law institutes, which find their application in 
sentencing, is the common characteristic of older criminal codes. In them, we can 
find the initiation of an idea of the need to uniquely take into account the various 
circumstances that were influential in creating a holistic picture of the crime and its 
author. It is known that the previous conviction of the criminal himself was a cir- 
cumstance that affects his stricter sentencing. Furthermore, the affiliation of the per- 
petrator and the victim to a higher or lower social class directly influenced the stric- 
ter or milder sentencing regime. This practically meant that a free citizen, i.e. a 
member of a higher social class, was unpunished for mutilating or killing the slave. 
His (possible) responsibility referred to compensation for the damage to the master 
of the slave, because his death reduced his property. However, giving full freedom 
to reduce or aggravate sentences, according to the circumstances of the case, be- 
comes an instrument of arbitrariness, abuse and confrontation with political oppo- 
nents. (Blagojevic 1957, 86). 

The property power of the perpetrator was not taken as an obligatory circum- 
stance when imposing a fine. It was considered that the fine did not have a public- 
legal but a private character, so that its amount depended on the willingness of the 
injured party to agree to a smaller amount of monetary satisfaction. After all, it was 
not possible to determine the precise value of the perpetrator’s assets because there 
were no mechanisms for its identification. 

The circumstance of the criminal's behavior, after the crime was committed, 
was not present in the consciousness of the then system of punishment. Only in the 
Medieval, at the time of the application of the Inquisition, we can see the importance 
of admission of guilt. In fact, the whole process is the apparatus at that time was 
based on compulsory extortion of confession for a crime regardless of the means to 
that end. We can conclude that there was no awareness of the need for a particular 
way of sentencing for committed predicate offenses. On the contrary, there was an 
ingrained understanding of the need for stricter punishment of those who don’t con- 
fess the crime, regardless of their number and severity. 
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It is interesting to note that the judges in Medieval had the option of choosing 
the regime of execution of the sentence. This practically meant that the judge could 
impose a milder sentence, but determine a stricter regime of its execution and vice 
versa. In such situations, we could talk about a special evaluation of the manner of 
execution of the sentence, which is not typical for today's criminal justice. 

The sentencing, as well as its gradual classification in general and special 
ways, is becoming inherent in the criminal codes of the modern age. They already 
contain institutes without which it is not possible to talk at all about predicate of- 
fenses and ways of sentencing in these legal situations. Legal logic begins to recog- 
nize and simultaneously distinguish between ideal and real predicates, which imply 
that the perpetrator, with one or more acts, committed several independent criminal 
acts. In addition, there is maturing awareness of the necessity of determining and 
imposing a single sentence, with respect to advance statutory rules. In this way, it 
prevents the penetration of arbitrariness in the adoption of future judicial decisions 
in certain criminal cases. 

Sentencing in bourgeois states was based on diametrically opposed legal logic 
in relation to earlier criminal codes. Here we find ideas about the need for objective 
consideration of the committed crime and the circumstances that accompanied the 
manner of its perpetration and the personality of the perpetrator. The French Penal 
Code (Code Penal) of 1810, emphasizes the importance of objective circumstances 
that accompanied the perpetration of a criminal offense, and completely ignores the 
identity of the perpetrator in the sentencing process. Yet, still, there is no trace of the 
special rules on sentencing for predicate offenses. Based on the available materials, 
we could conclude that the courts took into account the fact that a person had com- 
mitted several criminal offenses, which would have punished the same person more 
severely, although de jure they did not know the institution of predicate offense. 
Therefore, it was not possible to apply special rules for sentencing for predicate 
offense. 

In criminal doctrine, the question of sentencing, for predicate offenses, has 
been considered within the framework of prevailing theoretical understandings and, 
within them, individual theoretical orientations. Historically, the present theoretical 
understandings can be classified on the basis of their approach in sentencing perpe- 
trators. 

The absolute approach to sentencing the perpetrator of a criminal offense im- 
plied the literal application of criminal regulations, without the possibility of general 
and special sentencing. Thus, there could be no question of applying the rules for 
sentencing at predicate offense. 

The relative approach includes the possibility of unlimited sentencing without 
clearly set frameworks. These are wide criminal ranges in which respect for the 
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principles of proportionality, equality, and therefore legal certainty, is called into 
question. (Stojanovic 1991, 75). 

A mixed approach is inherent in modern penal codes. It represents a synthesis 
of previous approaches, adapted to the requirements of modern times, in which cri- 
minal repression, in addition to the retributive, is based on the restorative principle. 


Regular sentencing in criminal law 


Regular sentencing in criminal law is the process of adapting it to the circum- 
stances of a particular criminal case and the personality of the perpetrator. In this 
way, the legal purpose of sentencing can be achieved, as the ultimate goal of sen- 
tencing. Although criminal-legal, by its nature, the purpose of sentencing has its 
political-ideological dimension. It is based on different approaches in choosing the 
type and measure of a particular sentence from the existing register of criminal sanc- 
tions. Recent legal history records the presence of differences, between capitalist and 
socialist countries, where we find favoring fines as opposed to a strict sentencing 
system. Our legislator prescribes that the purpose of sentencing is achieved as fol- 
lows (KCS 2019, art. 4, item 2): 

1) preventing the perpetrator from committing criminal offenses and influencing 
him not to commit criminal offenses in the future; 

2) influencing others not to commit criminal ofenses; 

3) expressing social condemnation for a criminal offense, strengthening morals 
and strengthening the obligation to respect the law; 

4) achieving fairness and proportionality between the offense committed and the 
gravity of the criminal sanction. 


Primarily taking into account the clearly stated purpose of sentencing, it is 
necessary to approach the process of sentencing in each specific case. This practi- 
cally means that, with minimal application of retribution, the general-preventive and 
special-preventive goals of imposed sentence should be achieved. Therefore, the 
question of the measurability of a certain type of sentence is considered crucial. In 
this way, the guaranteed function of criminal law in society is most effectively real- 
ized. Here, an application of the principle of legality in substantive criminal law 
plays an important role. In this way, the rule of law protects citizens with criminal 
law, but also protects them from criminal law. (Stojanovic 2008, 19). 

In criminal law, two possible ways of sentencing are known: legal and judi- 
cial.” The legal sentencing contains prescribed types of sentences that are imposed in 


> In addition to legal and judicial, the literature also mentions administrative sentencing. The starting 
point here is the fact that state administration participate in sentencing in different ways (Jovasevic, 
2002, 351). 
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a particular case. Ranges of sentences are provided in which the court must move 
when individualizing the sentence. Judicial sentencing requires the court, within the 
prescribed criminal ranges, to impose a sentence in accordance with the circum- 
stances of the criminal case in which it is acting. (Joksi¢ 2019, 348). 

The legal determination of sentencing, based on the prescribed sentencing 
framework, is an imperative that is subject to additional concretization. This implies 
the obligatory consideration of circumstances, the presence of which affects a milder 
or stricter regime of sentencing the perpetrator of a criminal offense. The following 
circumstances are in question (KCS 2019, art. 54, item 54a): degree of guilt, motives 
from which the act was committed, severity of endangerment or violation of the 
protected good, circumstances under which the act was committed, previous life of 
the perpetrator, his personal circumstances, his posture after committed criminal 
offense and especially his attitude towards the victim of the criminal offense, as well 
as other circumstances related to the identity of the perpetrator. When imposing a 
fine in a certain amount, the court will take into account the financial situation of the 
perpetrator. Finally, in the case of a hate crime, due to race and religion, nationality 
or ethnicity, gender, sexual orientation or gender identity of another person, the co- 
urt will assess this circumstance as an aggravating circumstance, unless it is pre- 
scribed as character of the crime. We can divide these circumstances into objective 
and subjective, depending on whether they affect the domains of the crime or its 
perpetrator. 

In criminal law, it is strictly forbidden to double-count the circumstances 
when sentencing a perpetrator of a criminal offense. This principle consists in the 
fact that one and the same circumstance, whether mitigating or aggravating, if it 
characterizes the nature of the criminal offense, at the same time it ceases to be miti- 
gating or aggravating. 

The case law abounds in cases in which the circumstances can be interpreted 
multiple times depending on the objective and subjective moments of a particular 
criminal case. For example, the degree of guilt of the offender may consist of inten- 
tional (more serious circumstance) and negligent (less serious circumstance) con- 
duct. The motives can be reflected in more or less dishonorable motives that played 
a leading role in the perpetration of the crime. Thus, motives fall into ethical catego- 
ries, and can be positive and negative, egoistic and altruistic, or mitigating and ag- 
gravating, in terms of sentencing the perpetrator. (Babi¢ and Markovié 2013, 340). 
Determining the motivational mechanism in the criminal-legal sense is very impor- 
tant. In criminal doctrine prevailing opinion of motive as an integral psychological 
factor creates and determines criminal behavior. Consequently, all motives can be 
divided into: criminal and non-criminal (Durié 2005, 49). 

The conduct of the perpetrator during and after the perpetration of the crimi- 
nal offense, as well as his attitude towards the victim, have the status of important 


115 


Predrag Vulevi¢, Considering Sentence for Predicate Offense 





circumstances when sentencing. The lack of empathy towards the victim of the cri- 
me and the absence of sincere remorse indicate the perpetrator's determination to 
commit the crime regardless of the consequences. There is not the slightest dose of 
indecision in his personality to commit a crime. This can also be understood through 
the relationship between the perpetrator and the victim of the crime. Open expres- 
sion of hatred and negative evaluation of the victim's property contribute to the crea- 
tion of a general image of the perpetrator of the crime. He belongs to the category of 
the most serious criminals who is not stopped from committing the most monstrous 
crimes, the consequences of which exceed the necessary degree, necessary to achie- 
ve the prohibited consequence. Hence, finding adequate sentencing by type and me- 
asure is in the function of satisfying criminal-political requirements for suppression 
and prevention of crime. In doing so, one should take into account the guaranteed 
rights of the perpetrator of the criminal offense, which can be seriously called into 
question by an inadequately measured and imposed sentencing. The presented ar- 
gumentation speaks in favor of the importance of the normative regulation of the 
sentencing system. It depends on the above, whether and to what extent the above 
will be able to be realized. (Miladinovic Stefanovic 2019, 206). 


Sentencing for predicate offenses 


Regular sentencing contains the rules that apply in each specific criminal case 
that receives a court epilogue. This way of individualizing the sentence is accepted 
in our criminal law. With some differences, more formal and somewhat essential, 
most criminal legislations rest on such sentencing rules. In our criminal doctrine, 
most authors agree that general sentencing rules form the essence of criminal policy 
and represent the best guarantee of the success of criminal law in judicial practice. 
After all, the central motive in changes in criminal legislation can be found in the 
rules concerning the manner of sentencing the perpetrator of a criminal offense. 


In criminal doctrine and applicable criminal regulations, there are several mo- 
dalities for sentencing. There, the general rules of sentencing are adapted to different 
circumstances that have an aggravating or mitigating character. This includes: ad- 
ministering predicate offense, sentencing a convicted person, mitigating the sen- 
tence, release from sentence, etc. 

Our legislator respects different modalities of sentencing a perpetrator. 
Among them, special attention is paid to measuring predicate offense. In this regard, 
several optional possibilities are prescribed, which contain the rules of this method 
of sentencing for predicate offense. As a predicate, it is understood that one person 
with one action (ideal) or with several actions (real) commits several criminal of- 
fenses for which he is being tried at the same time. At first glance, we can conclude 
that this way of uniform sentencing for predicate criminal offense is legally expedi- 
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ent. More precisely, in the legal-technical sense, at the criminal-legal level we have 
solutions that help the court to impose a sentence for several criminal offenses with 
a single sentence and in one verdict. 

When sentencing for predicate offenses, multiple questions are asked that re- 
quire answers. They precede the sentencing procedure itself and represent the land- 
marks in which courts must move in such situations. In the first place, it is necessary 
to answer whether there is a difference, when measuring the sentence for the ideal 
and realistic predicate offense. The second question concerns the way sentences are 
measured for all predicate offenses. (Baci¢ 1998, 426). 

The question of distinguishing between the ideal and the real predicate of- 
fense is of an essential nature. It boils down to taking one or more actions that ac- 
complish the prohibited consequence i.e. constitutes a criminal offense. In principle, 
our legislator doesn’t prescribe different ways of determining a common sentence 
for multiple offenses committed in one of two possible predicate forms. However, in 
court practice, the prevailing practice is that in real juncture the perpetrator is more 
severely sentenced in relation to ideal juncture. Thus, the distinction is not de jure 
but de facto and relates to the conduct of the courts in these legal situations. 

There are several ways of sentencing for predicate offenses, but two basic 
ones stand out. The first concerns the imposition of a single sentence without the 
prior determination of individual sentences. The second refers to the imposition of a 
single sentence, based on previously established sentences for each individual of- 
fense. In the next stage, one of the three systems is applied to individual sentences: 
absorption, asperation or cumulation. The end result is the utterance of a single sen- 
tence for all predicate offenses. Therefore, it is necessary to point out the specifics of 
both methods of sentencing for predicate offenses. It is also extremely important to 
establish a distinction in sentencing for predicate offenses in juvenile and adult per- 
petrators. 


Sentencing for predicate offenses in minors 

The sentencing for predicate offenses in minors differs significantly from that 
in adults. This is a special way of sentencing in relation to the general rules for sen- 
tencing juveniles. Here, the court for predicate offenses will assess one sentence 
within the prescribed penalty ranges at its own discretion. (ZOM 2005, art. 31, item 
1). In addition, if for one of the criminal offenses committed as a predicate offense a 
juvenile imprisonment should be imposed and for the other a correctional measure, 
the court will impose only a sentence of juvenile imprisonment for all criminal of- 
fenses. Furthermore, if the court for predicate offenses determines the sentences of 
imprisonment and juvenile imprisonment, then it will impose only imprisonment as 
the only sentence. At the same time, if the court finds that a correctional measure 
should be imposed for some predicate offenses and a prison sentence for others, it 
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will only impose a prison sentence. In addition, the court will act in the same way, 
even if after the sentence it is determined that the convict committed another crimi- 
nal offense before or after its imposition. (Nikoli¢ and Joksié 2011, 177-178). 

Based on the applicable legal provisions and the situation in court practice, we 
can observe exceptionality in punishing minors. That is why we have a small num- 
ber of sentences of juvenile imprisonment. As a result, the possibilities for measur- 
ing predicate offenses are reduced. When that happens, it deviates from the rules for 
sentencing at the predicate offense for adults. More precisely, individual sentences 
and then a single sentence are not measured, but a single sentence of juvenile im- 
prisonment is immediately imposed. This method of sentencing is also applied to the 
so-called mixed situations, when there are places to apply correctional measures and 
sentences of juvenile imprisonment at predicate offenses. (Peri¢ 2007, 80). 


Sentencing for predicate offenses in adults 

Sentencing for predicate offenses in adults implies the application of special 
rules, which apply to different situations and modalities of application of this type of 
sentencing. As a general rule, in the case of predicate offenses, first an individual 
sentence is determined for each criminal offense separately, and then a single sen- 
tence is imposed in one criminal proceeding and one verdict. When determining a 
single sentence, the court applies one of the envisaged sentencing systems, as fol- 
lows: 

1) Absorption system, which is applied when a single sentence represents the 
most severe of the individually imposed sentences. Here, the perpetrator is sen- 
tenced only for the most serious crime. Then the unique and at the same time 
the most severe sentence absorbs other (milder) individual sentences for crimi- 
nal offenses. 

2) The system of asperation, which is applied when a single sentence is reached 
by increasing the most severe of the established individual sentences, but it 
must not reach the total sum of individual sentences, nor exceed the general 
maximum for imprisonment. In this system, there are double limitations in de- 
termining a single sentence for predicate offenses. In this way, possible abuses 
in its application are prevented. 

3) The system of cumulation, which exists when a single sentence represents the 
total sum of all previously individually determined sentences. This system is 
applied in criminal law in the case of monetary fines. (Joksi¢ 2019, 363-364). 


Our legislator has clearly foreseen more possibilities for the application of 
each of the listed systems of weighing of predicate offense. (KZS 2019, él. 60, st. 2). 
In doing so, the application of legal possibilities is linked to the type and measure of 
previously established sentences. In this way, the entire process of sentencing for 
predicate offense is legally completed. 
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Absorption applies if the court has found life sentence sentences for one of the 
predicate offenses. Then this (most difficult) sentence absorbs the other (milder) 
individually determined sentences. Therefore, it is meaningless to take into account 
the application of other sentences, because they can’t achieve their purpose, in the 
situation of a convicted person's life imprisonment. 

Asperation applies if the court has determined individual prison sentences and 
then uses this single sentence system to predicate offenses. In this case, the single 
sentence is larger than the most difficult to determine sentence, but it must not ex- 
ceed their total sum. It is possible to apply asperation in two different situations. The 
first implies that the court for predicate offenses determines prison sentences, raises 
the most severely determined sentence, provided that a single sentence must not 
reach the sum of established sentences or exceed 20 years in prison. The second 
refers to the restriction when predicate offenses are punishable by imprisonment for 
up to three years, then the single sentence can’t exceed 10 years in prison. (Lazare- 
vic 2011, 288). 

Cumulation is applied when the court adds individually determined sentences 
and thus obtains a single sentence for predicate offense. Our legislator has pre- 
scribed several different rules which elaborate in more detail the possibilities of 
applying the cumulation system in court practice. These are the following legal situ- 
ations and they provide for the possibility of applying special rules for predicate 
criminal offenses: 

— the first possibility implies that the court for predicate offenses imposed only 
fines. In this case, it will impose a single fine in the amount of the determined 
fines, provided that it may not exceed 18,000,000 RSD. 

— the second possibility implies that the court has determined only fines in certain 
amounts, so that the single fine may not exceed 1,000,000 dinars or 10,000,000 
dinars, if one or more criminal offenses were committed out of greed. 

— the third possibility implies that the court has determined penalties for all pre- 
dicate offenses - work in the public interest. In this case, they will impose a sin- 
gle sentence - work in the public interest, through a system of cumulation. The 
restriction here is that the total sum of the established working hours must not 
exceed the general maximum of 360 hours, and the time in which the work must 
be done must not exceed 6 months. 
the fourth possibility implies that the court will impose a fine, as an ancillary 
sentence, if it has been established for at least one predicate offense, and if it 
has determined more than one fine, it will impose one fine. However, when the 
court determines the fine as the main sentence, and at the same time determines 
the fine as an ancillary sentence, then it will impose one fine. 


Our criminal law provides for the possibility of imposing a fine for predicate 
offenses whose actors are legal entities. It is stipulated that a legal entity may be 
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liable for multiple predicate offenses. In this case, the court will impose a single fine 
in the amount of the determined fines, provided that it can’t exceed the amount of 
500,000,000 dinars. Furthermore, if for all criminal offenses, as predicate offenses, 
imprisonment sentences of up to 3 years are prescribed, then the single fine can’t 
exceed the amount of 10,000,000 dinars (ZOP, 2008, Art. 17). This system of sen- 
tencing, for predicate offenses in legal entities, is adapted to their legal nature and 
the specifics of their legal status. This means a very small number of fines that can 
be imposed on a legal entity. These are two sentences: a fine and termination of the 
legal entity. By the nature of things, the rules for determining criminal offenses can 
be applied to several individually determined fines. Conversely, the sentence of ter- 
mination of a legal entity can be compared to the death penalty of a natural person. 
Therefore, it is legally impossible to introduce this sentence into the system of 
weighing of predicate offenses, along with the fine. 


Conclusion 


Predicate offense is a relatively new institute in criminal law. By this is meant 
the modern definition of the predicate offense and its forms that make up: the ideal 
and the real predicate offense. Although there have been cases in legal history in 
which the same perpetrator has been tried for several criminal offenses, the legisla- 
tors of the time did not know the predicate offense as an independent criminal law 
institute. Rather, we could state that the usual treatment of one criminal offense was 
transferred in situations when several criminal offenses were committed by the same 
person. In that sense, the court imposed a stricter sentence, without a special expla- 
nation as to why it is applied in a specific criminal case. Our criminal legislation 
recognizes two basic ways of sentencing for criminal offenses. The rules governing 
these situations can be divided into: general and special. 

The general rules regulate the issue of sentencing the perpetrator of one or 
more criminal offenses. In this sense, our legislator has prescribed several circum- 
stances which, depending on the specific criminal case, may have an aggravating or 
mitigating character. These are the following circumstances: the degree of guilt, the 
motives for the crime, the severity of the threat or violation of the protected good, 
the circumstances under which the crime was committed, the perpetrator's previous 
life, his personal circumstances, his attitude after the crime and especially his rela- 
tionship with the victim of the criminal offense, property status of the perpetrator (in 
the case of a fine), in the case of a criminal offense committed out of hatred, due to 
race and religion, nationality or ethnicity, gender, sexual orientation or gender iden- 
tity of another person, the court will assess this circumstance as an aggravating cir- 
cumstance, unless it is prescribed as a feature of the offense. 
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Special rules regulate the issue of sentencing for predicate offenses in an ideal 
or real time. Taking into account the specifics of such and the need for a fair way of 
sentencing, our legislator has prescribed different ways of sentencing minors, adults 
and legal entities. Of particular importance is the predicate offense in adults. Ac- 
cording to them, three basic sentencing systems are applied: absorption system, as- 
peration system and cumulation system. Their effect is reflected in the different mo- 
dalities of determining a single sentence for predicate offenses. 

In the case of minors, a single sentence is determined without prior individual 
determination of sentence for each criminal offense. This way of sentencing is in 
accordance with the characteristics of minors and the fact that the principle of excep- 
tion in sentencing is applied to them. 

Special rules for sentencing for predicate offenses also exist for legal entities. 
In this regard, limits have been set in the imposition of fines. These rules can’t be 
applied to the penalty of termination of a legal entity because, by its legal effect, it is 
equated with the death penalty for natural persons. 
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